
UNITED STATEs ENVIRONMENTAL PROTECTION AGENCY 

PEGION 4 


AfLANT AFEDERAL CENTER 
61 FORSYTH S1REET 

AFANTA, GEORGIA 3Q30:H960 

!MAR 2 G 2012 


£:ERYWlglL,'vrAIL 
RETURN .RECEIPT REQUESTED 

Mr. Steven Warm 
AUorneyat law 
9124 S.w. 51¢ Road 
Suite B~I02 
Gainesville, Florida 32608 

Rc: Custom BlOlogicals. Inc. 

Rlltttied Consent Agreement and Final Order 

Docket No. HFRA-Q4-2012-100g(b) 


Dear Mr. Warm: 

Enclosed is a copy of the ratified Consent Agrc\..1nent and Final On.kr{CAFO) in the ubove~retercnccd 
matter, The Oliginal CAFO has been liled With the Regional Hearing Clerk and served on the parties as 
directed in Section 22.6 of the Con.solidatcd Rules of Practice, 40 C.F.R, Ptirt 22. 

As stated in Section V of the CAFO, the initial payment of$3,Ot9.04 of the asse:;scd penalty of$12,ooO 
is Jue within 30 days from the effective date. Please ensure that the face of your Clielle... cashier's or 
certified check includes the nflme of the company and the Docket Number for this case. Penalty payment 
questions should be directed to Ms. Ht:a1her RusseU either by telephone at (513) 487~2044 or by written 
corn•.-spondence to her attention at the U.S, Environmental Protection Agency's CincinnatI ACi.:-Ounting 
Operations address identtfied in the CAFO. 

Also enclosed is a copy ofa document entJtIcd "Notice of Securities and Exchange Commi::;sion 
Registrants' Duty to Oif\Close Environmental Legal Proceedings," TItis dOCU1nL"Ilt puts you on notice of 
your potential duty 10' disclose to the Securities and Exchange Commissiun any environmental 
eniorcement actions taken by the EPA. Where used in the document "SEC" refers to the Securities and 
Exchnnge Commission. 

InletMl: Mc!r\t$$ (!.iRL) • hftp·tfM'IW_Gpa.yov 

{j&¢";cl.<i!P-OcV;::h:tI,* .Pnnl..d w4h V~¥ll!ble 011 6Mi6d Inks (ii Recte/lild PipW \Mfnlmwn1{l% P":;I<.:on$\ltn&f1 


http:of$3,Ot9.04


Shuuld you have any questions about this matter or your t;omptiancc status in the future. please umtact 
;'vis, Dawn Johnson ofille EPA Region 4 staffat (404) 562-9017. 

Enclosures 



~~ s 
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Docket No.: FIFRA-04-201~OO~ 

UNITED STATES 

ENVIRONMENTAL PROTECTION AGENCY 


ATLANTA. GEORGIA 

~ 

hI the Matter 6f: ) 	 
) 


Customs Biologicals. Inc. ) 

) 


) 

Respondent ) 


.~---) 

CONS~:NT AGREEMF,NT AND FINAL ORDER 

I. Nature of tbe Aiition 

I. 	 This is a \:ivil penaJty proceeding pursuant to Section i4{a) of the Federal Im,ccticide, 

Fungicide, Iilld Rodenticide Act, as amended, 7 U S.C § 136/(a) (FIFRA), and pursuant 

to the Consolidated Rules of Practice Governing Administrative Assessment of Civil 

Penalties and the RevocatiQn!Tenninatkm or SU5penruon of Pennits (Consolidated 

Rules), 40 C.ER. Part 22, Complainant is the Director of the Air, Pesticides and Toxics 

Management Division, United Slates Environmental Protection Agency, Region 4, 

Respondent is Custom Biologicals. Inc, 

2. 	 fhc authority to take action under Section 14(a) of FIFRA, 7 l},S.c, § 1 36/(a), is vested 

in the Administrator of EPA. The Administrator of EPA ha.t; delegated this authority 

under FlFRA to EPA Region 4 by EPA DelegAtion 5-14, dated May II, 1994. The 

Regionru Administrator, Region 4. has rcdetegated this authority to tht: Director. Air. 

Pesticides and Toxics Management Division. by EPA Region 4 Delegation 5~14, dated 

September 7, 2005. Pursuant to that Delegation, the Director of the Air, Pesticidi."S and 

ToxiC$- Management Divi:;ion has the authority to commence an enforcement actJ<,.'n as 

Custom Bio!ogicals, inc. 
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the Complainant in this matter. and has the authority to sign Consent Agreements 

memorializing settlements betwccn EPA and Respondents. 

3" Complainant and Respondent have conferred tor the purpose of ~ettlement pursuant to 

40 C,f'.R. § 22.(8 and desire to resolve this matter and settle the allegations described 

herein without a formal bearing. Therefore. without the taking of uny evidence or 

testimony, the making -of any argument, or the adjudication of any issue in thIs marter, 

and in accQrdance with 40 C.F,R. § 22. I 3(b), this Consent Agreement amI Final Order 

(CAFO) will simultaneously commence and conclude this matter. 

II. Preliminary StarcmelU! 

4. Pursuant to 40 C.F .R. § 22.5{c)(4) the following individual is authorized to receive 

service for EPA in this proceeding: 

Dawn lohnson 
Pesticides Section 
U.S. EPA - Region 4 
61 Forsyth Street 
Atlanta. Georgia 30303-8960 
(404) 562-9017. 

5, Respondent is Custom Biologieals.lnc,. a Florida corporation, located at 1239 East 

Newport Center Drive, Deerfield Beach, Florida 33442. 

6. Respondent is a "per",." as detined by SectiOIl2(s) ofFlfRA, 7 U.S.c. § 136(,), and a. 

such is: subject to FtfRA and the regulations promulgated thereunder. 

Ill. Specific Allegations 

7. On or about November 9, 2009, an authorized representative of the !:-"llA conducted an 

inspection at RCb.pondenfs facility located at 1239 East Newpon Center Drive. Deedield 

Beach. Florida 33442. 

Custom Aioiogkals.lru:. 
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8. During the aforementioned inspection. the ··Nuilil1y Drain and Odor Bio-Conrrul" 

product was identitied a.1i being sold and/tlr distributed by the Respondent The product 

label made the following pesticidal claims: 

·'disrupts the hahitat that drain nies rt:quire tor reproduction," 
"degrades organic material other insects need as a tOud source" 
"wht:n nies are gone, usc once p~r week as maintenance dosage" 

9. 	 Because pesticidal claims were being made for "Nullitly Drain and Odor lJio-Cnntrol," 

l.he product is a "peSticide" as the ieon is defined in ::iectiol1 2(u) of FIFRA. 7 'LS.c' 

§ 136(u). which includes any substance or mixture of substances intended for preventing, 

destroying. It:peUing, or mitigating any pest. 

10. 	 A pest is dctined in Section 2(,) of FlFRA. 7 U,S.c. §136(.), as any iuseet, rodent. 

nematode. fungus~ weed, or any other form oflCrrestrial or aqU£ltic plant ur animal life or 

virus~ bacteria, or other micro-organism (except viruses, bacteria, or other 

microorganisms on or in living man or other living animals) which the Admini~trator 

declare. to be a pest under S''O'ion 25«)( I) ofFTFRA, 7 U.s.C. § 1361'1'(0)( I). 

t 1. 	 Respondent '''distribures or sells" pesticides. The term "to distribute to sell" as definw by 

Section 2(gg) of flFRA, 7 OS.C, § 1 36(gg), includes to distribute, sell, offer tcr sale, 

hold for distribution, hold for sale, hold for shipment, ship, deliver tor shipment. or 

release for shipment. 

12, 	 Pe:sticides that are sold and distributed in the United States are required to be registered 

wi.h the EPA pur<uant to Section 3 FIFRA, 7 U.S.C. § 136a. 

13. 	 At the time of the inspection, the "Nullify Drain and Odor Bio-Contror' product was not 

registered ~ a pesticide with EPA 

Custom Biologicals, Inc. 
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14, The inspector documented at least five (5) oHern tor sale and/or distribution of :iaid 

pesticide, 

15. 	 Under Section 12(a)( I )(A) of FIFRA. 7 V.S.C. § 136jla)(1 leA), it is uulawful for any 

person to distribute or scU to any person any pesticide that is not registered under 

Section 3 of FIFRA. 

16. 	 Respondent violaled Section 12(0)( II(A) of FIFRA, 7 U.S.c. § 136j(a)(l )(A), on at least 

five (5) occasions and is thi:refore subject 10 the assessment of civil penalties under 

Section 14 ofFIFRA, 7 U.S.C. § 136/. 

17. 	 At the time of the inspection, the "Nullitly Drain and Odor Bio-Control" product was 

misbranded as that tenn is defined in Section 2(q) ofFTFRA, 7 U.S.C. § 136(q) in that the 

product label did not contain a first aid statement and storage and dispo~al statement to 

adequately protect hUll'lill1 health and the environment. (n addition. the product name, 

design or graphic representation of a fly within a red circle with a red line going through 

the fly, before and ailcr picture ofa floor and tly be~ore the application ofthe product, 

and the floor after the application of the product, links thhs product [0 pest control. which 

i~ false and misleading, 

18. 	 Under Section 12(a)(I)(E) of FIFRA. 7 U.S.C. § 136j(a)(1)(E), it is unlawful for any 

person to distribute Ot sell to any person any pesticide which is misbranded. 

19. 	 Respondent violated Section 12(a)( 1 XEl ofFIFRA, 7 IU.S.C. § 136j(aXl)(E), on at least 

5 (five) occasions and is therefore subject to the assessment ofcivil pt!naldes under 

Section 14 of FlFRA, 7U.S.C.§ 1361. 

20. 	 Under Section 12(a)(2)(L) ofFIFR'\, 7 U.S.C. § I36j(a)(2)(L), it is unlawful to prodnce a 

pesticide in any State illlless the establishment i.s registered with the AJministrator of 

Custom Biologicals. lnc. 4 
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EPA as set lorth in Section 7 of FIFRA, 7 U.S,C, *136e. At the time of the inspection. 

Respondent produced the "NuIlitly Dmin and Odor Bio-Comrol" product Tn an 

(;"stablisrunent that was nol registered with the Administrator of EPA as a pesticide.. 

producing estnblishmcnt, 

21. 	 Respondent violated S""tion 12(aX2)(L) of FlFRA, 7 t:.S,C § 136j(aX2)(L) and is 

~:;ubject to the assessment of civil penalties under Section 14 of FIFRA, 7 U.S.C, 9 136/. 

" Section 14(0) of F1FRA, 7 U,S,C, § 1361(a~ in conjunction with the Debt CoHection 

Improvement Act of 1996, authorizes the assessment of a Civil penalty, 

23, 	 Section 14(aX4) offlHl.A, 7 U,S.C § 1361(a)(4), requires EPA to consider the 

appropriateness of the o.sscssed penalty to the size of business ofche Respondent, the 

effect on Respondent's abitity to continue in business,,and the gravity of the violation, 

24. 	 After consideration of the factor"'et forth in Section 14(aX4) ofFIFRA, 7 V.S.C 

§ 1361(a)(4), the EPA proposes to a,sess a total civil p<'l1alty ofTWELVE THOUSAND 

DOLLARS ($12,000) against the Respondent for the above-described violations. Civil 

penalties under Section 14(a) ofFIFRA, 7 U.S.C. § 136/(a), may be a ...sessed by 

Administrative Order. 

(v. Consent Agreement 

25. 	 For the purposes of this CAFO, Respondent admits the jurisdictional allegations set forth 

above and neither admits: nor denk~ the factual allegations set forth above. 

26. 	 Respondent waives its right to a hearing on the allegatiorus contained herein and its right 

to appeal the proposed Final Order accompanying the Consent Agreement 

21. 	 Respondent congents to the a.."1sessment of the penalty proposed by EPA and agrees to pay 

the civil penalty a"i set forth in this CAfO, 

Custom Biologicals, Inc. l 
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18. 	 Respondent certities that as of thc date or its -t!xel.:ulion of Ihis CAFO, it is in compliance 

with all relevant requirements of FIFRA, 

19. 	 Compliance with this CAFO shaH resolve the allegations of the violations contained 

h..:-rein, This CAPO shall not Qthcrwi$c atTect any liahility of Respondent to the United 

States. Other than as expressed heretn. neither EPA nor Complainant waives. any right to 

bring an entorcement action against Respondent tor violation of any federal or state 

statute, regulation or penntt, to initiate an action for imminent and substantial 

endangerment, or to pursue criminal enforcement. 

30. 	 Complainant and Respondent agree to settle this matter by their execution of this CAFO, 

The parties agree that the settlement ofthis matter is in the public interest IlJld that this 

CAFO is consistent with the applicable requirements ofFIFRA. 

V. Final Order 

3 L 	 Respondent is ",,",,cd a civil penalty of TWELVE THO[;SAND DOLLARS 

($12,00{}).. Four payments will be made to complete payment of the entire civil penalty 

including interest. The tirst installment is due within 30 days from the effective date of 

this CAPo' The subsequent three payments shall be due in 90--day intervals thereafter. 

Including the civil penalty and interest, the total amount that will be paid upon the 

completion ofall payments will be TWELVE THOUSAND SEVENTY SIX 

DOLLARS AND EIGHTEEN CENTS ($12,076.18). Respondent shall make quarterly 

payments as follows: 

Payment Number Payment Due Date Pavment Amount 

within 30 days of filing ofCAFO $}.O19.04 
2 within 120 days of tiling ofCAFO $3.019.04 
3 within 210 day, of filing ofCAFO $3.019.04 
4 within 300 days of filing of CAFO $3.019.04 

Custom Biologkals, Inc. 6 
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32, Respondent shall remit the penalty by either a caghi~rs or t.::ertitkd check made payable 

to the "Treasurer, United States of America," and shall send the check via U.S. Mail to 

the following address: 

U.S. Environmental Protection Agency 
Fines and PcnaJti~s 
Cincinnati finance C~nter 
P.O. Box 979077 

St. Loui-;, Missouri 63197-9000. 


The chuk shall reference on its face the name of the 

Respondent and Docket Number of this CAFO. 


33. At the time of payment, Respondent shali send a separate copy of the check and a written 

statement that the payment is being made in accordance with tbis CAFO, to the lollowing 

persons at the following addresses: 

Reg10nal Hearing Clerk 
U.s. EPA - Region 4 
61 Forsj1h Street 
AUanta. Georgia 30303-8960; 

Da'A-'U Johnson 
Pesticides Sevtjon 
U.S. EPA - Region 4 
61 Forsyth Street 
Atlanta, Georgia 30303-&960; and 

Saundi Wilson 
Office of Envirorunental Accountability 
U.S. EPA - Region 4 
61 Forsyth Street 
Atlan"" Georgia 30303-8960. 

34. If Respondent fails to make payment as set forth above, and if such payment is not made 

\vithfn 30 days atler the due date, that payrncnt and accrued interest shaH become 

immediately due and payable on the 3 t~t day from such due date, In addition. Respondent 

shall he liable for and shall pay administrative handling charges and late payment pcnaJty 

charges as de...:;cribed below in the event of any such failure or default 

Custom Biolog.lcals. inc. 7 
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35. 	 Further. if Respondent fails to make payment as set torth above, EPA may refer the debt 

to a collection agency, a credit reporting agency, or to the Department of Justice tor filing 

of a collectiun action in the appropriate United States District Court. [n any such 

collection action, the validity, amount, and appropriate-ness of the ao;scsse<.i penally and of 

this CAFO shall not be subject to review. 

36. 	 Pursuant to 31 U,S,c. § 3717 and 40 C.F,R, § 13.11, EPA is entitled to assess interest and 

penalties on debts owed to the United States and a charge to cover the cost of procl.'Ssing 

J.tnd handling a delinquent claim. fn accordance with 40 C.ER. § 13.! I (a), interest on any 

civil penalty asst:s:sed in a CAPO begins to accrue on the date that a copy of the CAFO is 

ma.iled -or hand-delivered to the Respondent However, EPA \\-ill not seek to recover 

interest on any amOlmt of :such civil penalty that is paid within 30 calendar days after the 

date on which such interest begins to accrue, [nterest will be assessed at the rate of the 

United States Treasury tax and loan rate in accordance with 40 C.F ,R. § 13. t 1 (a). A 

~hargc will also be assessed to cover the administrative costs, both direct and indirect, of 

overdue debts, In addition. a late payment penalty charge shall be applied on any 

principal amount not paid within 90 days of the due date, 

37. 	 For the purposes of :state and federal income laxation. Respondent shall not be entitled, 

;md agrees not to attempt, to claim a deduction tor any civil penalty payment made 

pursuant to this CAFO. Any attempt by Respondent to deduct any ~uch payments shaH 

constitute a violation ofthls CAFD. 

3&. 	 Complainant and Respondent shall bear their 0\\11 costs and attorney fees in this matteL 

39. 	 'fhis CAFO shaU be binding upon the Respondent, its successors and assigns. 

Cu.'\tom £liologicals., Inc. 8 
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To: 15619SB2699 

40. 	 Eaoh Wl<Iersi!)lled representative ofthe parties to this CAFO certifies that h. or she is 

tully authorized by the party reJlres",red to enter into this CAFO and hereby legally binds 

that party to It. 

"I. ElJootiye Date 

41. 	 The effective date ofthis CAFO shall be the dote on wltich the CAFO ls filed with the 

Regional Hearing Clerk. 

AGRllEP AND CONSENTED TO: 

Respondent: Custom> Biologicals, lnc. 
Docl<et No.: FlFRA 04-2012.3008(b) 

Date: 3 -	 /3·- /.2.. 

U.S. Environmental Protection A!)llney 

.~?~ 	 Date: 'K.k--_ 
Air, Peoticidcs and Temes 
Man.agement Division 

APPROVEP AND SO ORDERED thi. J.(" <layef i11.""U::- 201~ 

L~,I,.~
~Sch;a, 
Regional Jndicial Officei' 

eu-:9lo!og!oaI'. Ino. 9 
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CERTIFTCATE Q}' SERVICE 

I hereby certi(y that on the date set out below, I filed We original and one copy of the 

foregoing Consent Agreement and .Final Order and scrved a true and correct copy ofthe 

foregoing Consent Agreement Md Final Order In the Matter of Custom Biologicals, Inc., Docket 

Number: FIFRA-04-20l2·3IlO8(b), to the addressees listed below: 

Mr. Steven Warm 
Requested) 
Attorllcy~at-Law 

9124 S.W. 51" Rorul 
Suite B~102 
Gainesville, Florida 3260& 

Mrs. Dawn Johnson 
Pesticides Section 
u.s. EPA Regio1l4 
61 Forsyth Street 
Atlanta Georgia 30303 

Mr. Robert Caplan 
Associate Regional Counsel 
Office ofEnvironmental AcoountabiHry 
U.S. EPA Region 4 
611'orsyth Street ,'~ 
Atlanta, Georgia 30303 

Date:~-0< 10-/J 

(via Certified Mail. Return Rl..'X!cipt 

tvia EPA's internal mail) 

(via EPA's internal man) 

'" '" \ 
\:~J~C!' " ~Cia A. Bullock, Regional Hearing Clerk 
U.S. Environmental ProkCtion Agency. Region 4 
Atlanta Federal Center 
61 Forsyth Street 
Atlanta, Georgia 30303 
(404) 562·9511 


